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CLARIFICATION OF ISSUES 
This case provides the Utah Court of Appeals the opportunity to provide 
venue for its citizens to obtain justice in Utah when faced with an un-bargained-
for forum selection clause in a state where no contacts have occurred. 
Defendant Franchisors try to over-simplify the issues before the court. 
They address and include only one issue: "Did the district court err in 
determining that Franchisees failed to meet their burden of demonstrating that 
litigating this matter in Arkansas, the venue designated by the forum selection 
clause at issue, would be unjust?" 
As listed and discussed in Franchisees7 initial brief, there are other issues 
included in this appeal. These issues include: 
1. Did Third District Judge Burton properly dismiss the action, apparently 
looking only at the ability of plaintiffs to financially support bringing 
suit in Arkansas? There are many other factors involved in a 
determination of whether a choice of forum contract clause governs 
over other facts. A plethora of facts, not yet fully discovered, indicate 
that Juice Works is owned by TCBY and that TCBY is now owned or 
controlled by one or more of the Mrs. Fields' Cookies stable of 
companies located in Utah. 
2. Does dismissal of this case without evaluation of the bargaining power of 
the parties and without consideration of elements of unfairness offend 
equity and "the fundamental fairness which is the touchstone of due 
process?" See Burger King Corporation v. Rudzewicz, 471 U.S. 462 (USSC 
1985) 
3. Are questions of fact, equity and the interests of justice involved in 
determination of venue? There exist many questions of fact in the 
appealed case. Fact discovery had not yet begun. 
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CLARIFICATION OF FACTS 
Franchisors - Defendants-Appellees summarize the facts in three sets while 
mingling fact with argument 
A. The Forum-Selection Clause, 
Plaintiffs take no issue with the fact that the take-it-or-leave-it contract 
includes a forum-selection clause. 
B. The Nexus Between Arkansas and the Matter at Hand 
Defendants add a laundry list of witnesses unknown to the plaintiffs in 
their attempt to show a nexus with Arkansas. In fact, as sworn to by plaintiff, 
Anthony Coombs in his Affidavits shown in Addendum C to the Brief of 
Appellants % 9-13, he knows not a single one of the 'witnesses' listed by 
Franchisors. Most of these names appear for the first time in their appeal brief. 
Mr. Coombs and Mr. and Mrs. Haslam have had no contact with the company or 
individuals in Arkansas. 
C. Plaintiffs' financial resources 
It is irrelevant whether plaintiffs can scrape together enough cash to claim 
justice in Arkansas. They certainly cannot do so without financial hardship. 
Seeking justice and financially supporting a case in Utah against a major 
corporation will require them to borrow significant sums of money. To pursue 
their cause in Arkansas would substantially add to this burden. 
Further, Franchisors state incorrectly that Franchisees failed to make 
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contact with Arkansas lawyers regarding this case. 
Finally, Franchisors' continue to hide the fact that Juice Works and TCBY 
are now under the management and control of a parent holding company of Mrs. 
Fields' Cookies, a company residing in Utah. 
ARGUMENTS 
Franchisees will minimize repetition of arguments from their earlier brief in 
response to Franchisors' arguments. 
L ENFORCEMENT OF FORUM SELECTION CLAUSES IS NOT 
AUTOMATIC 
Franchisors rely on Prows v. Pinpoint Retail Systems, Inc., 868 P.2d 809 (Utah 
1993) to contend the forum selection clause is determinative "without question/7 
This is just not so. 
In Phone Directories Co. Inc. v. Henderson, (Utah S.C 2000) Chief 
Justice Howe, quoting Prows, made it clear that the choice of forum clause "was 
unfair and unreasonable because none of the parties had any connection with 
New York." There was no connection with Arkansas in the present case. Chief 
Justice Howe added, "The agreement sued upon was ... to be performed in Utah, 
and the alleged breach and tortious conduct occurred here. In other words, all 
relevant contacts occurred in Utah, and as a consequence, we held Utah was the 
only state with an interest in the action/7 Ibid pg 43.J3uch is the present case 
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where all of the 'conduct' was intended to be and has occurred in Utah. This 
action and inaction all took place in Utah and includes the fraud, negligence, 
breach of contract, concealment, and breach of fiduciary duty alleged in the 
Complaint. 
Franchisors then rely on Riley v. Kingsly Underwriting Agencies, Ltd., 969 
F.2d 953 at 958 (10th Cir. 1992), a case where "All parties, save Riley and 
FirstBank, are British citizens or entities." The court was persuaded that the 
forum selection clause should govern only because "three reasons persuade us: 
(1) the parties' undertaking is truly international in character, (2) all parties other 
than Riley and FirstBank are British, and (3) virtually all activities giving rise to 
the suggested claims occurred in England/' All three reasons are inapposite to 
the facts of the present case. It is interesting to note the court's dictum in stating 
that"...a contrary result would be forthcoming in a domestic context." [^34 
H. ARKANSAS WITNESSES FOR FRANCHISORS WOULD BE ABLE TO 
APPEAR IN UTAH WITHOUT ANY SACRIFICE TO FRANCHISORS 
Rule 32 of the Utah Rules of Civil Procedure allows testimony of 
unavailable witnesses to be introduced by deposition, even video deposition. 
"Thus, the court will not be entirely deprived of their testimony." Zions First 
National Bank v. Audrey Allen et al, 688 F. Supp. 1495 (Utah 1988) 
As pointed out in the facts, Franchisees have no familiarity with any of the 
four mentioned witnesses. Further, none of the potential witnesses are currently 
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employees of any of the Franchisors. Please note, too, that Franchisors indicate 
only that they 'may' be called. 
III. FRANCHISEES NEED NOT BE IMPECUNIOUS 
Franchisees need not be impecunious to maintain this action in Utah. Case 
law deals with a balance of facts in each case, financial ability being only one of 
many issues. Franchisees are not wealthy. They have heavy burdens of 
business expenses, large families, mortgages, and college educational expenses. 
Neither of the Franchisee families can, without great sacrifice, afford to fund this 
lawsuit even in Utah without incurring additional debt. They are still trying to 
dig out from the damage inflicted by the Franchisors. They do not need, and 
should not be subjected to, additional tens of thousands of dollars to bring this 
suit in Arkansas. 
Franchisors in their brief on pages 5 and 6 seem to suggest Franchisees 
should have to sell their homes, run their businesses without working capital, 
pull their children out of college, and walk to work. Further, Franchisors 
mistakenly assume all real estate deals close and result in commissions. On 
careful examination, Franchisors present a picture of two families struggling to 
get by without excessive debt. 
The financial ability of the Franchisees is but one of many factors the court 
must consider to provide justice in this matter. 
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IV. FEDERAL AND STATE COURTS OFTEN HANDLE FORUM 
SELECTION CLAUSES DIFFERENTLY 
Franchisors spend a great deal of their brief on quotations from and discussions 
relating to federal district court cases. They quote M.B. Restaurants Inc. v. CKE 
Restaurants Inc., 183 F.3d 750 (8* Cir. 1999) as "truly on point/' The facts in M.B. 
Restaurants are not even similar to the current case. The court states there is 
"disagreement among the circuits regarding whether this is a procedural 
question governed by federal law or a substantive question governed by state 
law under Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938)." There is also 
disagreement between courts on matters dealing with domestic U.S. matters and 
international law. Riley v. Kingsly Underwriting Agencies, Ltd., 969 F.2d 953 (10th 
Cir. 1992) Further disagreement lies between contract, tort and maritime actions. 
CONCLUSION 
Venue in this case should not be governed by the un-negotiated-for forum 
selection clause in the Franchise Agreement. There is no nexus to Arkansas. It 
would add to Franchisee's already heavy financial burden in bringing this suit 
and would be unreasonable, unfair, overreaching and unjust to deny 
Franchisees their day in Utah court. 
Additionally, Franchisors business in now managed and controlled by a 
corporation headquartered in Utah. Franchisors will in no way be burdened by 
litigating this matter in Utah. 
In reviewing a motion to dismiss, the Utah Court of Appeals should 
construe the facts in the complaint liberally and consider all the reasonable 
inferences to be drawn in a light most favorable to the plaintiffs. 
Judge Burton erred in ordering the case dismissed for lack of proper 
venue. 
WHEREFORE, respondent respectfully continues its prayer that the order 
of the lower court be reversed and the matter remanded for further proceedings. 
DATE^rijS 24th day of March, 2003. 
Conrad B. Hxniser 
Attorney for Plaintiff - Appellant 
136 East South Temple, Suite 1200 
Salt Lake City, UT 84111 
Page 9 of 10 
CERTIFICATE OF SERVICE 
I certify that on March 24, 2003,1 personally delivered a copy of this REPLY 
BRIEF and this certification to: 
Deno G. Himonas 
Jones, Waldo, Holbrook & McDonough 
PO Box 4544 
Salt Lake City, Utah 84145-0444 
Conrad B. Houser 
